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Arising out of Order-In-Original No.0l/ADC/2015/DSN Dated: 11/05/2015

Q issued by:Additional Commissioner.,Central Excise (Div-IV), Ahmedabad-II

tf j-j4"ic>1c!ici~1QklcJlcfl cjlJ' c=JTcff m tfciT (Name & Address of the Appellant/Respondent)

Mis Photokina Chemicals Pvt. Ltd.

st afn zr 3rat 3mer a 3rials 3qru mar & at a sr 3n2r h uf zrnfnfa At
aar ar arar 3rf@rat at 3r4tr zmr grarur 3rrar TIT 'flc!i"flT t I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

317Tl 4TJI1TUT 3rd :
Revision application to Government of India:

(I) (qi') (@) ks#tr z5=u era 3rf@1fra 1994 cfi'i' tm 31z rag ag mrat h a k WJTTli '!.TRT
cm- 3q-IT h arr uig h 3iaifr gatarur 3la 3rfta fra, ana tar, fa Jinrzr, rGa

0 fc'.rawr,'ift~~.~ t'fq ~.~ mar,~~-110001 cm- cfi'i' ~~I
L

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) 4fe ma R zf h ma ii sa zif@ark fa# aisra nr 3le nar if n f@ft
sisrar a au sisrar iima sa m i,a ft aisra n zisra? a f@n# aar
ii zn ft aisa i tm #r ufnn h aka g st]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

M llfRcf h az fns@ zrg znr teer ii f.-l,1.Maa m Q"{ m m m fclf.-lJ-1~01 if 3Q'lITaI ~
ant mr u3uraa gas h Ra hma ii sit anr hsa Rn# lg zr Jr ii ffifa ? [

ont ... 2



I

---2---

€
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

3tfcr:r~ ct\"~~ cr; :f@M cr; ~ "GIT ~ ~ liRI ct\" ~ % 3ITT ~ 3~ "GIT ~ .
t!Nf ·([cf R[fl'[ cfi~ 3ITpRf. 3llfrc;r cfi &Rf -crrfur cff w=fl! 1R <TT mc't Tf fcrro"~ (.=f.2) 1998

tlNf 109 aRT~ ·fcpq ~ 'ITT I
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under ,f~c. {~.,, _· gs<i
of the Fmclnce (No.2) Act, 1998. eer.

(1) ~~~ (3llfrc;r) Pilll-!lq~l 2001 cr; f.iwf 9 cfi 3mr@ FclPifcfl'e ™ 'ff&TT ~-8 -i'.f err~
-i'.f, ~ 3rITTf cr; ~ 3~ ~~ ~ ~ l=fffi cfi 'lfrffi ~-3~ ~ 3Tlfrc;r 3rITTf ct\" err-err
~cr; "f!TQ.l"~~~ \JfRT~ 1 \jfjcfi "f!TQ.l"m~- c!7T :;tM~M $ 3iw@ tlNf 35-~ -i'.f
~tiff cfi :f@M cfi x'lWf cfi "f!TQ.f i'r3TR-6 ~ ~ >f~ ~~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, -~.nder Major Head of Account.

(2) Rf@u an4eaarr uei a+a ta vs Garg tut a wa m st at sq?1 20o/- #ti gr
cb't 'G)n! 3ITT \J)6l ~~ ~ <?fmf ~~ m m 1000 /- ~m :f@M -~ ~ I

The revision applicati~n shall be accompanied by a fee of Rs.200/- where the amount
involved is. Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

Wl,T ~. ~~~~ harm 374t4ta muff@raw # 4f 3rat
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€1 5qr z[ca 3pf@fu, 1944 #t err 3s-4\/3s-z 3iaifa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

avffan ceaia a if@r ft am «ft ya, #fr uni zyca giaa 3r4l4tr nrzuf@row
cb'1 fcrw;r~~~ .=f. 3. 3TR. cfi. ~. ~~ cfi'r 'C(ct

0

the special bench of ·Custom, Excise & Service Tax Appellate Tribunal of West ~'>-~k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

~~2 (1) icp aar; 3r # areal t ar9a, ar4cat # W° Tf ~~. ~
Una z[ca vi hara ar4ta urn@aw (free) at ufgar fr ff8nor, srr1alt Tf 3it--20, q
teaRua aqtvg, aruit Tr, 316~-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~..,f\?:r ~ ~ (3llfrc;r) Pilll-!lci~"l. 2001 ~ mxr 6 cr; 3iw@ ™ ~:q-3 it mrfur fcncr ~
r4lfta =mznf@raj t nu{ an@a # f@sg 3r4la fhg ·g me 6t a ufzi afea uiUr« ye
#t +it, a1tu a#t iT 3TR C'flWIT ·TarrGfq s Gal zI ~- cjJ1=f % qgt ~ 1000 /-m~
iWfi 1 uii Una green at in, ants at air 3ITT C'flWIT ·rznr up#far 6g s Gal4 UT 5o <?fmf aclJ,~-""',---
~ 5000 /- r 3ft @tft1 ssi sn zycan #t T-frlT, -arl"Gi ~ lTI1l" 3TR C'flWIT 7f<:ff •¼_~ •~
C'!ruf zqa unla & aer 6, 10000/-- #la ht st zffr m~ :cir,o:-· ,..,. r-0 ,,~
es ts srre # sr # #aor as zse s« er a nn nm« n4an }@t}; &23$
mm q7f m· iJl6T a ITuf@rawt i:fto ft-l!IB t z •>: s
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Warf#iar aa i vier 6t ury zr gr#ea en fa5ft nf rd6 a a ea #t
gnat ht it uia nrnf@raw 8t fl fer &
The appeal to the Appellate TribCi'nal shall be filed intiquadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch o.f any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·urrraa yea arfefzm 197o zrm is)fer dt srqR--1 a aiaf Reiff Rh; ra sari 3r« T
Ta 3rr?gr zqenRnf Rvfzr qTf@alta amr irl# v IR u Xi1.6.50 fyu qiT .-llllllC'lll ~

Rease an it a1Reg I

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za oil iif@r mm=ii ant fiarur av an fii 6t sit sf ezn 3naff fhur war & sit #n yea,
a4tu surer zycn vi arm 37fl4ha +nmf@rat (arifRaf@en) fr4, 4gs2 Rf@a et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.. -

(6) tr zyen, 4ta Una yea vi hara z7fl# =nnf@raw (Rrec), uf sr#al nmr i
acar iiar (Demand) -qci' 'cts (Penalty) qiT 1o% q4sr 4ar 3rear±k 1zrif, 3ff@rarerqsGr1oml
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a4hr3en sra3itara# 3iai, anf@a pg)an "afcr#t #iar"(Duty Demanded) -
.:,

(i) (section)as ±D4a eeufRa 0fr;
0 (ii) fc;rm~~~ cfi'r ul'w;

(iii) adze fzriia fern 6hazr2rzf@r.

> rguasar'fr 3r4la'uztuartcar ii, 3rfi'fa at hf@auuaa acfrarar&.
('\ C\ ..::> C\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F ofthe Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

sr car ,za an2r a uf 3rfh qfrawr a mar s<i areas 3rzrar ea ar av faRa t at min f#
arr arcs a 10% 3razatcw 3it rzi ±ar avg faaf@a pt aa vs a 10% 3raar ft sr +a# el

.:, .:, .:,

In view of above, an appeal against this order shall lie before the Tribunal~~~- ent of 10%
of the duty demanded where duty or duty and penalty are in dispute, or ~JtY,r W~. , enalty,;_f:'• €:.

alone is in dispute." se" t.
:,, I
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ORDER IN APPEAL

The subject appeal is filed by M/s. Photokina Chemicals Pvt. Ltd., 556/B,
Tajpur Road,Sarkhej-Bavla Highway, Changodar, Tal.Sanand, Dist:

Ahmedabad,(hereinafter referred to as 'theappellant') against Order in Original No.
01/ADC/2015/DSN (hereinafter referred to as 'the impugned order) passed by

the Additional Commissioner, Central Excise,Ahmedabad-II (hereinafter referred

to as 'the adjudicating authority'). The appellant is engaged in the manufacture of

excisable goods falling under chapter 37, 38 & 39 of the first schedule to
the Central Excise Tariff Act, 1985. They are availing the Cenvat credit
under the provisions of Cenvat Credit Rules, 2004.

2. The fact in brief of the case is that, the audit of the appellant's factory
was conducted by the department; it has been observed that the
appellant is engaged in manufacturing of exempted goods as well as
trading activities. The appellant has availed Cenvat credit of certain
input services i.e. Banking Service, Security Service, Telephone service

etc. which are commonly used for manufacturing activities as well as for

exempted goods/ trading activities. As per Rule 6(3A) (b) (iii) of Cenvat Credit
Rules, 2004, the proportionate Cenvat credit in respect of services commonly

used in dutiable goods as well as for exempted goods/ exempted service i.e.
trading activities is required to be reversed. The appellant has taken Cenvat
Credit of Service Tax Rs. 6,60,561/- during the period from 2009-2010 to

2013-2014 (up to February 2014),and required to be recovered under Rule 14
of Cenvat Credit Rules, 2004 read with Section llA of Central Excise Act, 1944.

SCN was issued and decided vide above order, and reduced the demand of
Rs. 82,305/- and confirmed the demand of Rs.5,78,256/-with interest
and imposed penalty of Rs. 374492/-.

0

0

3. Being aggrieved with the impugned order the appellant has filed the
instant appeal, on the following grounds and contended that:

Trading activity is considered as exempted service came to be
inserted vide the Notification No. 3/2011-CE (NT) dated 01.03.2011. Thus,
prior to 01.03.2011, the provisions made under Rule 6 of the CCR,

2004 cannot be applied in the case of trading activity and no amount is
required to be demanded and paid for the period 2009-10 to 2010-11. The
Appellant would like to rely upon the decisions in the cases of 1. Blue a3pm>Star Ltd. 2013 (30) SIR 392 and 2. Clariant Chemicals (I) Ltd. 2014 (.~~~.; ,._,s.j..« s

%.."As
««s "3rz14>

SIR 885.
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The adjudicating authority has failed to correctly quantify the
amounts demanded in the years2012-13 and 2O13-14. same proportion
CENVAT credit of common input services is required to be demanded

and reversed.

The Appellant has made full disclosure of their activities and
filed ER-1 returns from time to time giving required information to the

department, about availment of credit. The demand for the year 2011-12
to 2012-13, not valid as it has been raised covering the extended period.

That only proportionate credit in respect of normal period i.e 2013-14 is to be

reversible.

4. Personal hearing was accorded on 08.06.2016, Shri J.T. VYAS advocate

appeared on behalf of the appellant and reiterated the submissions made vide
their appeal memorandum. He submitted copies of following Orders,

CCE Chandigarh v. M/S Punjab tractors ltd.2.

M/s. dhakad metal corporation v. CCE &ST

DAMAN 3. 2016[41]STR577[Bom] M/S.Mercides Benz India P. Ltd. V. CCE
Pune, and. requested that appeal be allowed. I have carefully gone through the

case records, facts of the case, submission made by the appellant at the time of
personal hearing and also filed submission on dated 28-7-16. I find that, the
appellant is engaged in manufacturing of exempted goods as well as
trading activities. The appellant has availed Cenvat credit of certain
input services which are commonly used for manufacturing activities as
well as for exempted goods/ trading activities. As per Rule 6(3A) (b) (iii) of

Cenvat Credit Rules, 2004, the proportionate Cenvat credit in respect of
services commonly used in dutiable goods as well as for exempted goods/
exempted service i.e. trading activities is required to be reversed. I find that,

Rule 6(3A) (b) (iii) of Cenvat Credit Rules, 2004 provides that;

"(3A) For determination and payment of amount payable under clause (ii)

of sub-rule (3), the manufacturer ofgoods or the provider ofoutput service shall

follow thefollowing procedure and conditions, namely:

(a) ,
(b) the manufacturer ofgoods or the provider ofoutput service shall, determine

and pay, provisionally, for every month,·
(iii) the amount attributable to input services .used in or in relation to
manufacture ofexempted goods or provision ofexempted services (provisional) =

1.No.2015[329]ELT897[TRI.del]

) 2015[330ELT561TRI.ahmd]
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(ElF) multiplied by G, where E denotes total value of exempted services
provided plus the total value of exempted goods manufactured and removed
during the preceding financial year, F denotes total_value of taxable and
exempted services provided, and total value ofdutiable and exempted goods

manufactured and removed, during the preceding financial year, and G

denotes total CENVAT credit taken on input services during the month;

5. I find that, the input service credit is allowed only when the said
service is used in or in relation to the manufacture of excisable final product.

The appellant has taken Cenvat Credit of Service Tax of the said input services

which are commonly used in both manufacturing activity and trading activity.
Said CENVAT credit was not debited in terms of said Rule during the period
from the year 2009-2010 to 2013-2014 (up to February 2014).

6. I find that, trading activity became exempted service from
01.03.2011 vide the Notification No. 3/2011-CE (NT) dated 01.03.2011.
Hence, no amount is required to be reversed for the period 2009-10 to

2010-11. I would like to rely upon the decision in the case of M/s.
Mercides Benz India P. Ltd. V. CCE Pune. 2016[41]STR 577[bom].

7. Further, I find that, in view of change in definition of Input Service.
with effect from O 1.04.2011 and change in definition of exempted
service under Rule 2 (e), as per Cenvat Credit (Sixth Amendment) Rules,
2012, vide Noti. No. 28/2012-C.X.(NT) dated 20h June, 2012, it is clear

that the trading activity is also an exempted service and therefore,

credit of the services used in relation to the trading activity is not allowed
to the Appellant for the year 20011-12 to 2013-14 (up to February-
2014). However, I find that, the appellant has made full disclosure
of their activities and filed ER-1 returns from time to time giving
required information to the department, about availment of credit. I rely on
the case laws in the case of 1. 2015[329]ELT897[TRI.del] CCE Chandigarh v.
M/S Punjab Tractors Ltd. 2. 2015[330 ]ELT 561 [TRI.ahmd] M/s.Dhakad Metal
Corporation · v.CCE & ST DAMAN, and 3. M/s.Shah Alloys
Ltd.v.CCE,Ahmedabad-III in which it was held by the Hon'able Tribunal that;"

Once ER-1 Return is filed, even though it is filed under self-assessment system,
the officers are supposed to scrutinize the same . . . . . . . . . . . . . . . . . . . . . . . . it is held that
show cause notice which has been issued by the lower authorities demanding
reversal ofcenvat credit by invoicing extendedperiod oflimitation is set aside".

0

0
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Similarly Hon'able CESTAT Ahmedabad in the case of Asian Tubes Ltd. vs. CCE,. . .
Ahmedabad [ 2011 (263) ELT 707] held that;

"having accepted that the appellant had filed Monthly returns At
the most it is interpretation of law and hence extended period of limitation

cannot be invoked.'
In view of above, I hold that, in this case the demand for the year

2011-12 to 2012-13, is not sustainable.

8. Further, I hold that, only proportionate credit in respect of normal period
i.e for the year 2013-14 is to be reversed by the appellant an amount

Rs.146673 /-along with applicable interest.

9. In view of the foregoing discussion and findings, I modify the impugned

order to above extent and allow the appeal. The appeal stands disposed of as

above.

WAl---
[Uma Shanker]

Commissioner (Appeals-II]
Central Excise,Ahmedabad

Attested ~A.,o
[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post Ad.
M/s. Photokina Chemicals Pvt. Ltd.,

0 556/B, Tajpur Road,
Sarkhej-Bavla Highway,
Changodar, Tal.Sanand,

Dist: Ahmedabad-382213.

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Asstt. Commissioner, Central Excise, Div-IV, AhmedabadII

4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-II.

/.Guard file.

6. PA file.




