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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse t0 another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under 800108 .
of the Finance (No.2) Act, 1998. e
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, <.nder Major Head of Account.
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The revision app‘licatién shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West &gnck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribtinal shall be filed in“quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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O One copy of applicatioh or O.1.0. as the case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Proc;edure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) ~amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal o PaYr ent of 10%
of the duty demanded where duty or duty and penalty are in dispute, or @y WF?I penalty
alone is in dispute.” < .2
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ORDER IN APPEAL

The. subject appeal is filed by M/s. Photokina Chemicals Pvt. Ltd., 556/B,
Tajpur Road,Sarkhej-Bavla Highway, Changodar, Tal.Sanand, Dist:
Ahmedabad,(hereinafter referred to as ‘theappeliant) agaiﬁst Order in Original No.
01/ADC /2015/DSN (hereinafter referred to as ‘the impugned order’) passed by
the Additional Commissioner, Central Excise,Ahmedabad-II (hereinafter referred
to as ‘the adjudicating authority’). The appellant is engaged in the manufacture of
excisable goods falling under chapter 37, 38 & 39 of the first schedule to
the Central Excise Tariff Act,1985. They are availing the Cenvat credit

under the provisions of Cenvat Credit Rules, 2004.

2. The fact in brief of the case is that, the audit of the appellant's factory
was conducted by the department; it has been observed that the
appellant is engaged in manufacturing of exempted goods as well as
trading activities. The appellant has availed Cenvat credit of certain
input services.i.e. Banking Service, Security Service, Telephone service
etc. which are commonly used for manufacturing activities as well as for
exempted goods/ trading activities. As per Rule 6(3A) (b) (iii) of Cenvat Credit
Rules, 2004, the proportionate Cenvat credit in respect of services commonly
used in dutiable goods as well as for exempted goods/ exempted service i.e.
trading activities is required to be reversed. The appellant has taken Cenvat
Credit of Service Tax Rs. 6,60,561/- during the period from 2009-2010 to
2013-2014 (up to February 2014),and required to be recovered under Rule 14
of Cenvat Credit Rules, 2004 read with Section 11A of Central Excise Act, 1944.
SCN was issued and decided vide above order, and reduced the demand of
Rs. 82,305/- and confirmed the demand of Rs.5,78,256/-with interest
and impdsed penalty of Rs. 374492/-.

3. Being aggrieved with the impugned order the appellant has filed the
instant appeal, on the following grounds and contended that:

Trading activity is considered as exempted service came to be
inserted vide the Notification No. 3/2011-CE (NT) dated 01.03.2011. Thus,
prior to 01.03.2011, the provisions made under Rule 6 of the CCR,
2004 cannot be applied in the case of trading activity and no amount is
required to be demanded and paid for the period 2009-10 to 2010-11. The

Appellant would like to rely upon the decisions in the cases of 1. Blue _- -
Star Ltd. 2013 (30) SIR 392 and 2. Clariant Chemicals (I) Ltd. 2014 BBt

SIR 885.
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The adjudicating authorlty has falled to correctly quantify the
amounts demanded in the years 20 12 13 and 2013-14. same proportion
CENVAT credit of common input services is required to be demanded

and reversed.

The Appellant has made full disclosure of their activities and
filed ER-1 returns from time to time giving required information to the
department, about availment of credit. The demand for the year 2011-12
to 2012-13, not valid as it has been raised covering the extended period.
That only proportionate credit in respect of normal period i.e 2013-14 is to be

reversible.

4. Personal hearing was accorded on 08.06.2016, Shri J.T. VYAS advocate
appeared on behalf of the appellant and reiterated the submissions made vide
their appeal memorandum. He submitted copies of following Orders,
1.No.2015[329]ELT897[TRI.del] CCE Chandigarh v. M/S Punjab tractors Itd.2.
2015[330]ELT561[TRl.ahmd] M/s. dhakad metal corporation v. CCE &ST
DAMAN 3. 2016[41]STR577[Bom] M/S.Mercides Benz India P. Ltd. V. CCE
Pune, and. requested that appeal be allowed. I have carefully gone through the
case records, facts of the case, submission made by the appellant at the time of
personal hearing and also filed submission on dated 28-7-16. I find that, the
appellant is engaged in manufacturing of exempted goods as well as
trading activities. The appellant has availed Cenvat .credit of certain
input services which are commonly used for manufacturing activities as
well as for exempted goods/ trading activities. As per Rule 6(34) (b) (iii) of -
Cenvat Credit Rules, 2004, the proportionate Cenvat credit in respect of
services commonly used in dutiable goods as well as for exempted goods/
exempted service i.e. trading activities is required to be reversed. I find that,

Rule 6(34) (b) (iii) of Cenvat Credit Rules, 2004 provides that;

"(3A) For determination and payment of amount payable under clause (ii)
of sub-rule (3), the manufacturer of goods or the provider of output service shall
follow the following procedure and conditions, namely: '

(a) cesersarnnensd

(b) the manufacturer of goods or the provider of output service shall, determz_'ne

and. pay, provisionally, for every month,-

(iti) the amount attributable to input services .used in or in relation to

manufacture of exempted goods or provision of exempted services (provzszonal) =
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(E/F) multiplied by G, where E denotes total value of exempted services
provided plus the total value of exempted goods manufactured and removed
during the preceding financial year, F denotes total value of taxable and
exempted serviées provided, and total value of dutiable and exempted goods
manufactured and removed, during the preceding financial year, and G

denotes total CENVAT credit taken on input services during the month;

S. I find that, the input service credit is allowed only when the said
service is used in or in relation to the manufacture of excisable final product.
The appellant has taken Cenvat Credit of Service Tax of the said input services
which are commonly used in both manufacturing activity and trading activity.
Said CENVAT credit was not debited in terms of said Rule during the period
from the year 2009-2010 to 2013-2014 (up to February 2014).

6. I find that, trading activity became exempted service from
01.03.2011 vide the Notification No. 3/2011-CE (NT) dated 01.03.2011.
Hence, no amount is required to be reversed for the period 2009-10 to
2010-11. T would like to rely upon the decision in the case of M/s.
Mercides Benz India P. Ltd. V. CCE Pune. 2016[41]STR 577[bom].

7. | Further, I find that, in viéW of change in definition of Input Service
with effect from 01.04.2011 and change in definition of exempted
service under Rule 2 (e), as per Cenvat Credit (Sixth Amendment) Rules,
2012, vide Noti. No. 28/2012-C.X.(NT) dated 20tk June, 2012, itis clear
that the trading activity is also an exempted service and therefore,
credit of the services used in relation to the trading activity is not allowed
to the Appellant for the year 20011-12 to 2013—i4 (up to February-
2014). Howéver, I find that, the appellant has made full disclosure
of their activities and filed ER-1 returns from time to time giving
required information to the department, about availment of credit. I rely on
the case laws in the case of 1. 2015[329]ELT897[TRI.del] CCE Chandigarh v.
M/S Punjab Tractors Ltd. 2. 2015[330 JELT 561 [TRI.ahmd] M/s.Dhakad Metal
Corporation -~ v.CCE & ST DAMAN, and 3. M/s.Shah Alloys
Ltd.v.CCE,Ahmedabad-III in which it was held by the Hon'able Tribunal that;"

Once ER-1 Return is filed, even though it is filed under self-assessment system,
the officers are supposed to scrutinize the SAME ...........ccccuun.... it is held that
show cause notice which has been issued by the lower authorities demanding

reversal of cenvat credit by invoking extended period of limitation is set aside".
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Similarly Hon’able CESTAT Ahmedabad in the case of A31an Tubes Ltd. vs. CCE,
Ahmedabad | 2011 (263) ELT 707] held that :

“having accepted that the appellant had filed Monthly TELUITS w.vvvreeveneeennnn. At
the most it is interpretation of law and hence extended period of limitation
cannot be invoked.’

In view of above, I hold that, in this case the demand for the year

2011-12 to 2012-13, is not sustainable.

8. Further, I hold that, only proportionate credit in respect of normal period
‘i.e for the year 2013-14 is to be reversed by the appellant an amount
Rs.146673/-along with apphcable interest.

9. In view of the feregoing discussion and findings, T modify the impugned
- order to above extent and allow the appeal. The appeal stands disposed of as

above.

U\A)Shanker] -

Commlssmner (Appeals-II]
Central Excise,Ahmedabad

Attested _/

[K.K.Parmar )
Superintendent (Appeals-II)

Central excise, Ahmedabad.

By Regd. Post Ad.
M/s. Photokina Chemicals Pvt. Ltd.,
O 556/B, Tajpur Road,
Sarkhej-Bavla Highway,

Changodar, Tal.Sanand,
Dist: Ahmedabad-382213.

Copy to .

1. The Chief Comfnissioner, Central Excise, Ahmedabad.

9. The Commissioner, Central Excise, Ahmedabad-II.

3. The Asstt. Commissioner, Central Excise, Div-1V, Ahmedabadll
4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-IIL.

/ Guard file. .

6. PA file.







